United States Court ofAppeals 
for the Second Circuit 



PETITION FOR 
REHEARING 

EN BANC 





754087 


United States Court of Appeals 
For the Second Circuit 


SAMUlL h. SLOAN d/h/a SAMUEL H. SLOAN & CO.. 

Pctitioncr. 


-against- 

SECURITIES AND EXCHANGE COMMISSION. RAY 
GARRETT, JR., PHILIP A. LOOMIS, JR., JOHN R. EVANS, 
A.A. SOMMER, JR., GEORGE A. FITZSIMMONS, 

Respondents. 


PETITION FOR A REHEARING AND SUGGESTION 
THAT THE REHEARING BE EN BANC 


SAMUEL H. SLOAN 
Pro Se 

1761 Eastbum Avenue 
Bronx, N Y. 10457 


Dtck BaiUy Print*r», 290 Richmond Av*., Staten Ultnd, N.Y. 10S02 




'T'ABLF. OF CONTENTS 


Preliminary Statement 


pnTNT I - The Statement in the Opinion of this Court 
1*1 t an Iniunction is in Itself a Sufficient Cround 
to Support the Révocation of a Broker Dealer License 
is Clearly Erroneous and Requires a Withdrav/al 
of this Court’s Opinion . 

POINT II - This Court Makes an Error o* Fact and 

Overlooks « Key Point in the Petitioner's Arqurçent 
that he Was not Afforded Adéquate notice and the 
Opportunity for a Hearing . 

POINT III - This Court Overlooked the Point that ^ 
Lifetime Bar Imposed by the S.E.C. in this • 

Ponaitv More Severe than that Permtted by S-._ tut - 
and Moreover is a Penalty which Under the Constitution 
May not be Imposed by an Administrative Aqen .y 
Without a Judicial Trial . 

POINT IV - This court is in Error in itr, Failure to 

Review the Facts and the Evidence Adduced in this Case 


Conclusion 


1 


1 


6 


. . 

. . 12 
. . 15 


-i- 











TABLE OF CASES 

paae 

n.imtiinas y. Missouri,. 71 U.S. (4 Wall) 277, 321-322 U 

(lôébi . . • • • • • • • . 

iHÆ ,"i u 97f r: . 12 

'"lIS h^pa/."^ ^°î P lcMtuTbi!5fc f”s«P^* li > ^ 26) • • * 9 

m the Matter of Red Bank Oil Co._r 2l _îp c *{| 5 ' .12 

—£1£43_47 CCh Translier Binderi par, 7 5, 610 • • 

Tnf-nrnational . Shareholders Services Cgrp A . 9 SEC Dkt. No.. . 8 

lé,ôiô (June >1, Wloi • • • .. 

.TAffAft & CO, V, SEC , 446 F• 2d 387, 394 (2d Cir. 1971).4 

Master of C R Richmond 6. CoSec. Exch. Act Release H 

No! lübib (June lü, 1 rJZ T, 9 SEC Dkt. 846 . 

Paul v. Davis, 424 U.S. 693, 703 (1976) ••••••••• 

^ ... 10 

SEC v. Leonard Cooper , 73 Civil 250 •••• 

" “ . . 10 
sf,c v. p'Onofrio , 72 Civil 3507 . t 

SEC v. Edward Jaegerman (unreported) ••••••••• 

SEC v. Sloan , 535 F, 2d 679 (2<J Cir. 1976). 14 

arc y., Samuel H. Sloan 6 CO. , 369 F. Supp. 994 (SONY 1973) . . 7 

s-- «. Sloan. Sec. Exch. Ac t Relea se, No. 11376 (April 

28 , errer i tes-sir. m .. 

Sloan v. SEC, Slip op. 555 (2d Cir. Nov. 18, 1976) . 

Sloan V. Ward, Dkt. No. 75-3001 <2d Cir. Jan. 14, 1975) .... 5 

il s. v. Lovett, 328 U.S. 303, 314-318 .. 11, 12 

urinht v. S.K.C. . 112 F. 2d 89 (2d Cir. 1940). 12 

KULES 

securities Exchange Act, 1934, Section 15(b)5 c, .. 2, 3, 8 

Security Exchange Act 1934, Section 15 (b) 7 . 

. 4- v/t .... 9, U, 12 

U.S. Constitution, Article III, Arnendment VI. 


ii 






















JNITED STATES COURT OF APPEALS 

)R THE SECOND CIRCUIT _ x 

kMUEL H. S LO AN d/b/a SAMUEL H. S LO AN & CO. , 


Petitioner, 


-aqainst- 


CURITIES AND EXCHANCE COMMISSION, 

AY CARRETT, JR., PHILIP A. LOOMIS, JR., 

OHN R. EVANS, A. A. SOMMER, JR., 

|ËORGE A. FITZSIMMONS, 

Respondents, 


75-4087 


PETITION FOR A REHF.ARIHG AND SUGGESTION 
THAT TKE REHEARING BE EN BANC _ 

PRELIMINARY STATEMENT 

Thi» case brings before this Court a pétition for review of an order of 
Aie Securities & Exchange Coiur. uion ("S.E.C.") dated April 28, 1975 which 
revoked the broker dealer registration of Samuel H. Sloan f. Co. ("Sloan 
l Co.") and barred Samuel H. Sloan ("Sloan") from being associated with 
iny broker or dealer. Sue Samuel H. Sloan , Securities Rechange Act P.elease 
IO. 11276 (April 28, 1975), 6 SC Docket 772. The pétition was denied in an 
>pinion which dealt with this and another pétition brought by the same 
titioner. ‘ Sloatt v... S,e.tf,y slip cp. 555 (2d Cir. Nov. 18, 1976). The 
titioner now pétitions for a rehearin" and suggests that. the rehearmg 


S 


en banc. 


• • 'poerwri <I< 

THE STATEMENT IN THE OPINION W^PHIÎ» COURT THAT AN 
ÏS'uSmCH IS IN ITSELF A SUFFI OIENT CNOPNP TO SUPPORT 
THF REVOCATION OF A BROKER DEALER Ll CENSE IS GLBARfcY- 
frroneous anp reoniees a witud eawm OF THIS COtmT’S OPINION 

This Court*s opinion eontains a qlarinq misstateinent of the 


law where it says: 


"Fa^h of these injunctions was in itself a sufficient 
oround°to supportthe revoo _ùon of Sloan;» broker «Ur 
license under Section 15 (b) 5 c of the 1934 Act. slip 
op. at 558 





-U — O* - - l- "• “ 15 C ear f o the 

son the court *ade a Pist.be on «.U point in that the brre ( 
c p , n. i. which purports to .nota the iav. -bstitutes in t-o 

^'tLe uttie dots f or certain hey uords in sech a «V as « 

.eadin, i.re.uion ci -Pat the statut, says. ~ - - correct ,uo 
tion of the statute would be: 

(5) The Commission shall, a î![® r ^sure^deny registration to, 
opportunity for hearing, ^^g ^Vontîs, or revoke the 
suspend for a penod not exceeaing ^ it finds that h 

registration of, any bro ^ révocation is in the public 

interest with 

L wSeS?r'prior or subseguent to becoming 

so associated — 

(O is permanently or^tenporarilyc^i^t j^risdiction 

judgment, or decree • ^ adviser, underwriter, broker, 

fron actma as rnves_tpent^adviser, ^ enployce jf , nv 

investment company , bank, ^^^^^or^actic^in con- 

sar-v. - — n with ~ 

purchase or sale of any securrty. 

(P) has wilfully violated any „f îhir'chap-" 

si 1 :?»<* .»a .«««. 

Phe brief o* the ..«.C. b-ver. ,uot. tbe iaw by statinc the ioUc^in,, 

* _à rat-«or alla. 


prier or ti.c - .. 

-In this regard. Section 15 (b) ( ^««penS 1# a period not 
that the "Commission shall . ^ t ^ e registration of, any 

=£=-5 E£« 

ElÏl^nt^^of’tb^rÛtrpr^Ûir.t^ % th4 roini.sicn 
thereunderl. " 

Front this it can be seen that the S.E.C., in fiün, its bri.f, 
w here the la« says -after appropriât» notice and opportunity 


I* 



V 




where the law says 


for hearing" and at a later point again placed 
"If it finds that such censure, déniai, suspension or révocation is 

in the public interest. • • •" 

Clearly, once tne law is read correctly, it cm be seen 
that an injunction in itself is not sufficient grounds to support the 
révocation of a broker dealer registration. There are three additional 
required eleaenta which are (1) notice, (2) the opportunity for a 
hearing and (3) a finding by the S.E.C. that the révocation is in the 
public interest. None of these three éléments are preaent in this case 
and hence the opinion of this court must be reversed. 

There is a furth«»r p*r*ble*". with ti.i* court*a opinion in tnat 
Section 15(b) 5 c, which this court sites, vms amended and renumbered 
«Sa juo« », iy7b. The relevant is nw nunbered Section 15 (b) 

4 C* 7um piusent section 15 (b) 5 daals witu tne withdrawal of the 
registration of « broker- dealer wnxcn concerns anotaer s ta tu tory 
issue invelved in this case. See slip op. at 556. 


The S.E.C. contends that the June 4, 1975 amendments are 
irrelevant since the order of the S.E.C. was issued on April 28, 1975 

v/hleh was before the amendments became law. However, regardless of 
vhethcr the pre or post-amendment version o*' the lav; is deemed te 
govern, che three éléments of (ïà notice, (:’) hearing and (3) 
sfinding of public interest are required before an injunction can 
form the basis of a révocation. 









been 


The requirement thet there be a finding o£ public interest has 
noted in prier judicial opinions. For instance, in Jaffee . >_ ££. 
S.I.C.. 4 4t F. 2d 387. 394 C2d ,'ir. 1971) this court stated: 


■„ad Jaffee a Co. been 

hâve had an opportunity, ti _ sanc tions and to introduce 

attractiveness of invoking dérivative sancti.ons 

évidence beforo the hearing examiner tendrng in _ 

use of such •* nc “™ uere totally denied by reason of 

Sr^rnop?S r S nl tSr 8 n^e and at the cohésion* s ne. ri 


«a. -- r uere totally aenxea u y icuav.. — 

' Srôoirlr“op?^ ^ tbf n^ice and aï the co^ission's hearing. 

Th. decision of the S.E.C. in this case which car» down on _ 

April 28, 1975 had a section which was labeled -public 

poli ?y or intere.t served*. H«ev«, the petitioner's brief which 

was filed in this court argued, inter alla, that since nothing discussed 

in that section was supported by or even alluded to in the 1286 cage 

record of the proceedings before the S.E.C.. the findings of the S.E.C. 

regarding “public intercsf were not supported by substantiel evrde 

and henc. must be set aside and therefore since a finding of public 

interest i. an e.sential element in an S.E.C. di.ciplinary proceeding. 

th. order. of the S.E.C. muet be vacated in their entirety. However. 

this court bypassed this entire arguant by its erroneous rulrn, 

that an injunction in itseif is a sufficient ground to support the 

révocation of a broker dealer license. 

That section of the S.E.C.-s opinion which dealt wrth “public policy 

or interest s.rvrd“ was entirely devoted to a discussion of the very in¬ 
junction. cit«i in thl. court*s opinion and with r.lated court procaedings. 
Th. S.E.C. set forth its version of the terme of a prelimi- 
nary injunction i.sued by Judge ward on January 17, 197 5. in an action 
instituts by the S.E.C. on December 30, 1974, and quoted «t length 
frc papar. fil-d by sloan in this Court in a motion for a stay of 
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th„t injonction and in a prier pétition for a writ of mandamua «hich 
aaked thi. court to disqualify Judqe Ward trop, proceedinq further. 
See sloan v. Ward , Met. No. 75-3001 (2d Cir. January 14, 1975). In 
diecuaainq these court filinqa, the opinion of the S.E.C. stated: 


"Sloan* s own papers in the second injunctive Bult fihc^ 
hiB continuinq disposition to diBreqard or defy the rulea 
qoverning registered broker-dealers. 


The S.E.C. conducted that because of events which occurred 
in late 1974 in connection with the filing of the S.E.C.’s second 
injanctive suit and because of statements made in motion papers and 
in briefs filed in this Court, it was in the "public interest" to 
revoke the broker dealer registration of Sloan 6 Co. and to bar 
Sloan for life from being associated with any broker dealer. 

It is time that the papers filed in this Court, from which the 

decision of the S.E.C. quoted, were highly critical of both Judge Waro 
and the S.E.C. At the same time, these court filinqa violated no 
law. Clearly, it will hâve a chilling affect on litigants who wish 
to advocate a position in the United States Court of Appeals for the 
Second Circuit if statements made in an adversary contest which are 
critical of a govemment agency and of a United States District Judge 
can be held against a litigant in an unrelated proceeding before the 
same govemment agency. On this alone, the decision of the S.E.C. 
should be reversed. It should be noted that not only did the decision 
of the S.E.C. devote as much space to these court filings a. it did 
to an earlier section dealing with its findings of violations of the 
S.E.C. record keeping rules, but the court filings were further em- 
phasized by the S.E.C. attorney when this case was argued orally 

before this Court. 
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However, ail this should not suffice to overlook the important 
point that the petitioner did not hâve prioi notice that either of 
the court filinge or the preliminary njunction issued hy .Tudgo Ward 
on January 17, 1975 or the prior permanent injunction issued by Judge 
Ward on January 7, 1974 were going to form the hasis for the penal- 
tiea imposed by the S.E.C. on April 28, 1975. This brings on the next 
point in this pétition for a rehearing. 

POINT II 

THIS COURT MARES AN ERROR OP FACT AND OVERLOOKS A KEY POINT 

IN THE PETITIONER'S ARGUMENT THAT HE WAS NOT APPORDED ADE- 

QUATE NOTICE AND THE OPPORTUNITY FOR A HEARINO. _ 

The opinion of this Court concludes that Sloan w?s afforded 
adéquate notice. However, in arriving at this resuit, the Court 
misstates the fact. Once an error in the facts is corrected, 

Sloan's lack of notice is obvious. 

The factual error canes at the point the Court discusses 
various injunctive suite instituted by the S.E.C. against Sloan. 

It States that in the first suit, the S.E.C. obtained a preliminary 
injunction from which Sloan appealed and this appeal was dismissed. 
This is not correct. It is true *hat the S.E.C. did institute a 
lawsuit and obtained a preliminary injunction against Sloan. 

However^ this injunction, which was dated June 24, 1971, was 
entered by consent and without admitting or denying the charges. 

Sloan did not appeal from this injunction. ^le second injunction, 
from which Sloan did appeal, was dated January 7, 1974, however, 

Sj.3&n did not hâve notice that the second injunction would form the 
baels for administrative penalties. This is obvious from the fol- 
lowing facts. The three page order for public proceedings which this 
Court discusses in its opinion, was issued by the S.E.C. on April 24, 


1972. Thereafter, an administrative hearinq was conducted hy the 

S.F..C., from October 30, 1972 to Nox^er 1, 1972. These facts are 

discussed brieflv in S.E.C. v. I ’ el h. p an & Co., 369 F. Supp. 

994 (S.D.N.Y. 1973). There were no administrative hearings aft3r 

N", ,-ember 1, 1972 and nothmq of an evidentai/ nature was intioduced 

into the record followinq that date. As 'Oted previously, the 

decision of the S.E.C. did not corne down until April 26, 1975. In 

other words, the S.E.C. waited for two and one half vears after ail 

hearings had been concluded and more than three years after the 

order for public proceedings had been issued before its order of 

April 28, 1975. More than half of the decision of the S.E.C. issued 

on April 28, 1975 deals with circumstances which arose in 1973, 

1974 and 1975 including the two injunctions and the court filings just 

cited. Obviously, the order for Piiblic Proceedir.qs dated April 25, 

1972 did not and could not hâve informed Sloan and Sloan & Co. of 

the evonts which occurred in 1973, 1974 and 1975 which formed most 

of the basis for the S.E.C.'s decision. The S.E.C. itself demons- 

trated the importance of these subséquent events by stating in its 

decision that it gava "weight" to the existance of the second in- 

junctive suit in imposing sanctions (A57) and bv stating: 

"Here we hâve facts and circumstances before us that 
were unknown to and could not possibly hâve been 
foreseen by our staff at tha time of the settlement talks 

[which occurred prior to the hearing in Oct. - Nov. 1972) 

(A56 n. 24) ." , ‘ 

lt should be obvions that if the staff of the S.E.C. did not 
know and "could not hâve foreseen" the "facts and circumstances" 
which formed the basis for the S.E.C.'s imposition of sanctions, 
then Sloan did not know and could not hâve foreseen these facts and 
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circumstances either. Therefore, it is obvions that Sloan did not hâve 


adéquate notice and hence the order of the S.E.C. nrnst be set aside. 


It should be observed that the brief for the S.E.C. n. 


défends what it did in this case hy citinq a more recent decision. 


International Shareholders Services Cor^ 9 SEC Mo. 16,820 


(June 8, 1976) where it stated that thi .d.C. properly considéré-.: 


"[d]emonstrated misconduct found in other proceedinqs 
before us, before the courts, or before the secunties 
industry's self-regulatory bodies." 


In effact, the S.E.C's position ir. this reqard is that it 
can take judicial notice of other proceedinqs, such as the two 
court injunctions which were issued lonq after the hearinq m the 
instant case, without givinq a respondent nuch as Sloan and Sloan f. 
Co. either notice or a hearing. What this ail boils down to is that 


the S.E.C. daims that any time it obtains an in.junction is a United 
States District Court, even hy consent and without the défendant 


admitting or denying the charges, it can use that injunction as a 
basis for the imposition of administrative penalties without (1) 


notice (2) an opportunity for a hearing (3) an independent finding 
of public interest. Ail douht that this is how the S.E.C. is 
interpreting Section 15(b) of the Securities Exchange Act should be 
erased by its recent decision in the Matter of C.K. Richmond & ,ÇOu_ 


Securities Exchange Act Release Mo. 12535 (June 10, 1976), 9 S.E.C. 


Pocket 846, which cited the S.E.C.'s decision in the instant case and 


elabc ated further on this point. 


As was demonstrated in Point I of the instant pétition the 


S.E.C.'s rather free interprétation of Section 15 (h) has now been 
affirmed bv this Court's opinion to the effect that the S.E.C. need not 


y 
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afford notice and the opportunity for a hearinq prier to imposing 
administrative penalties in cases where an injonction has been issued. 
This holding is erroneous and reversai of this Court' s opinion is 
required. 

POINT III 

THIS COURT OVERLOOKED THE POINT TUAT THE LIFETIME BAR 
IMPOSEE BY THE S.E.C. IN THIS CASE IS A PENALTY MORE 
SEVFRF THAN THAT PERMI^ED BY S^ATUTE AND MOREOVF.R IS A 
pSï SSlCH UimCR THE CONSTIT..TIOK MAY «^ BE IMPOSEE 
BY AN ADMINISTRATIVE ACENCY WITHCPTT A JUDICIAL TRIAL.- 

Prior to the .Tune 4, 1975 amendments, Section 15 (b) 7 

authorized the S.E.C. to "... bar or suspend for a period not 

exceeding twelve months any person from being associated with a 

broker or dealer • • •" 

The petitioner contends that this werdinq displays a 
congressional intent to empower the S.E.C. to bar for a period not 
exceeding one year and since more than one year has passed smee 
April 28, 1975, the order of the S.E.C. must be vacated. The S.E.C. 
however, contends that this section authorizes the S.E.C. to impose 
a lifetime bar and it has imposed such a bar in the instant case. 

It should be noted that a lifetime bar has almost never been 
imposed. in normal cases, the most severe penalty is a bar which 
©ntains a provision granting permission to apply to the S.E.C. for 
leave to become associated with a broker dealer after one year. 

For instance, in a recent case, Tn re Amswiss International Cor£. _ 
and Glennwoo , CCH Fed. Sec. Law Re P . par. 80,721 (current binder) 
(September 8, 1976) the recommendation was a 60 day suspension for 
Amswiss International Corp. and an eighteen month bar for 31enn Woo. 
These penalties were unusually severe. However, they were based on 
circumstance arising out of the fact that Amswiss International Corp. 
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characterized 


acted a. the broker for P.amon n'Onofrio, who has been 
by thi» Court as -ubiguiteously oriminal**. Woo, who «as a close 
mena of D'Onofrio, organisa Amswiss International Corp. ano 
sold unregistered ahares and manipulated the market in stock of 
numerous corporations for D'Onofrio-s benefit. These facts 
admitted by tbe respondents to tbat prooeeding. In addition, the 
S.E.C. had obtained two injonctions against these respondents. 
a e.c. y. D'Onofrio , 72 Civil 3507 and S_F r. v. léonard Coope ^. 

73 Civil 2508. Nevertheless, a lifetime bar was deemed too severe 

a penalty. 

in another reoent and as yet unreported decision, the S.E.C. 
concluded a prooeeding against Edward daegnr man, who was for many 
year. chief of the Division of Trading and Markets of the S.E.C. 

Ther. the finding of the S.E.C. was unlawful hypothecation and mi.ap- 
propriation of customer-s eecurities. .laegermar. had previously 
ïieaded guilty in a rel.ted criminel case. Nevertheless, the penalty 
imposed was a one year bar with permission to re-enter the securrtres 

industry thereafter. 

The instant case i. different from those just cited because 
the S.E.C. ha. never alleged th.t any member of the investing 
public lost a nickel because of the authorities of Sloan and Sloan 
t CO. The facts of the case presented hero ïnvolve not wrlfull 
wrongdoing on the part of Sloan but adhérence to certain legal 
positions, which had the effect of challonging the authority of the 
S.E.C. One of these legal positions was upheld in the latter part 

of the court* s opinion in the instant case. 

j v, ûro i o who ther the Securities 
However, the question presented here is whotne 
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Exchange Act and th. Constitution per.it the imposition Cf the lif.tine 
bar imposed in the instant case. The constitutional aspect of that 
question is answered in nnited States ». Lovett, 328 H.S. 303, 314-318 
(1946) where the Suprême Court established that a disharrment penalty 
of'this sort, is punishment «hich cannot he imposed without a speedy 
judicial trial with a right to a jury. The case law «hich arose from 
this decision was dismissed recently in Paul v. Daui s^ 424 '..S. 693 

703 (1976). 

Under the Suprême Courfs opinion in Lovett, an order oi 
the type imposed here by the S.E.C. is an unconstitutional bill of 

attainder. That holding in turn relied on the landmark case o( 

a i *71 n c / 4 Wall) 277, 321-322 (1866) where 

Cummlnqs v. Missouri » 71 u.S. 

the court statedt a 

HÆvSiînÆ hefore 

thri^.^y”^rivation or suspension oe these rights^or^^ ^ 

past conduct is punishment, and c*n be in no omerwx 
The lifetime bar imposed on Sloan in the instant case is clearly 
th. dépréciation or suspension of a right for past conduct and hence 
is punishment. However, under United States v. T.ovett r supra any 
proceeding «hich places a person in jeopardy of heing punished **t 
be cenducted in accordance with the provisions of Article III and 
Amendment VI of the constitution goveming criminel trials. Smce 
the S.E.C. did not conduct a criminel trial or give Sloan the rights 
. criminal défendant must he given, the penalties imposed by the 
S.E.C. must be set aside. 

The brief for the S.E.C., P- 37, brushes aside this argument 
.by statinq: 
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■petitioner would hâve this n 9“ï|| “5Î^ the^ecisïôn whether 

of administrative lawby requiring^that^the^^^ ^ 

detemined^r^the 1 first in.tance by^a ludpe appointed by 
S: short ^answer^t^thls 6 argument is that ass>Ming what the 

S.E.C. ha. been doing is unconstitutional, the length of time it bas 

been doing it is Irrelevant. For example in the opinion in the 

instant case, this Court upset a thirty year S.E.C. tradition of 

taking on one ten day suppression order to another, a procedure the 

S.E.C. authorized itself to do. In the Mattor of Rod Bank Oïl Co ^ 

21 S.E.C. 695, (1945-47 COI transfer binder) par. 75,610. 

Apparently the only time the constitutionality of S.E.C. 

u- s ever been considered by any court 
administrative proceedinçrs has ever 

TJ Vi 4 - \r S F C 112 F.2d 89 (2d Tir. 1940). That decision 
came in Wright v . S.K._c ., • LJ -* r.*. 

predate. United State, v. bovett, supra and its progeny and should 

be reconsidered and upon «considération should be overruled 

particularly since the principal holding of Wriaht, which that 

the -public mterest- standard was sufficiently definite, has 

now been overruled by the Suprême court in E.E.A. v. Algonquin Sng., t nç.. 

-U.S.-, 49 L.Ed.2d 49. 58 N.10 (dune 17, 1976) -hich explaina. that 

Congre. c may not d.leg.te to an administrative agency the authorrty to 

décidé what is in the public interest. 

POINT IV 

THIS COURT IS IN ERROirnr-rW FMI/IRE FORFUIFW 
THE FACTS AND THE EVIPENCE APnilCEP IN SUIS CA E. 

Cu.tomarily, formai indiciel opinions commence with a 

atatement of facts, if for no other purposo tnan to give the reader 

an idea of what the case is ail about. However, the opinion handed 

down here doe. not do so beyond an opening sentence which States that 

t M, is Samuel H. SWs -latest maneuver "he opinion then 
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plunges into » discussion of varions legal argents advanced by 
Sloan without giving the slightest hint of the factuel ccntext in 
which they were presented. It is suhmitted that were the facts stated, 
it would b« apparent that Sloan-s legal arguments vere correct. 

For example, this court rules that Sloan received adeguate 
notice of the charges against whicl he had to defend himself. 

Slip op. at 558. However, it does not State what th.ose charges were. 
The petitioner contendod in his brief not only that the initial order 
for public proceedings fail to inform him as to the nature and the 
cause of the accusations against him, but that he was forced to 
defend against continuais shifting théories of prosecution of 
thi. case, théorie, which contlnued to shift even with the filings 

cf briefs in this Court. 

If the court i» correct in its ruling that Sloan received 
adéquat, notice, then it would be a seemingly simple thing to set forth 
what the S.F..C. accused Sloan of doing, what évidence was adduced 
.t the hearing, and what the S.H.C. found hased upon this evidence. 

If, however, Sloan is correct and he still does not hâve a reasonable 
basis for knowing what he i. accused of doing, then the court would 
hâve difficulty in providing much more factuel information than 

it his provided here. 

hny discussion of the facts of this case must necessanlv 
le.d into considération of various legal issues raised by the 
petitioner. However, a detailed analysis of these points will 
not be made here since a pétition for a rehearinn does contemplate 
a reargument of ail the legal issues which were raised previously. 
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Neverthftless , 


particularly 1f only a few of them were paasad upon. 
it will be said that the principal arquent advanced by the peti- 
tioner, to which he devoted about tvo thirds o£ bis brie£ «as that the 
findings of the S.E.C. were not supported by substantiel évidence. 

The opinion of thi. Court in the section «hich deals with this case 
does not mention the term -substantial evidence" even once. It 
i, submitted that the fallu*, to consider the evidence and the 
record of this case is in itself réversible error. 

The Court sidestep. the question of the sufficiency or the 
evidence by statin, that the injunctions in themselves were a sufficient 
ground to support the broker dealer révocation. However, the vali- 
dity of those injunctions still ha. not been finally decided. "he 
question of whether this Court properly dismissed Sloan-s appeal 
at 538 F.2d 313 <2d Cir. 1076) is presently nending before the 
Onited States Suprême court in a pétition for a wnt of cer 
Pocket no. 76-365. Moreover, the preliminary injunction ohtained 
by the S.E.C. in the second injunctive suit, which this court relies 
upon, wa. vacated prior to trial and the case was dismissed «s moot 
by Judge Ward on hugust 18, 1976. In addition, in yet another 
opinion which this Court cites, S.F..C. v. Sloan , 535 F2d 679 (2d Cir. 
1,76) a pétition for a rehearinq and a suqqestion that the rehearinq 
be in banc h», been pendinq since dune 3, 1976 withont decision. 

Ail of this adda up to a rather shakv decision which could 
become unhinqed by a rulinq by another court or another panel of 
judges. The penaltie» which hâve been imposed upon Sloan are so 
severe that they should not hanq on such a flimay basis. Therefore, 
thi. pétition for a rehearinq should be qranted and upon rehearinq 
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the decision should be reversed. 

The petitioner further suggests that the rehearing be in 
banc. This case présents questions of obvious importance which 
hâve not been previously settled and which are likely to affect the 
outcome of many other cases. Moreover, ail but two of the active 
judges of this Court hâve heard at least one of a sériés of 
related cases of which this is a past and therefore a rehearing en 
banc is appropriate. 

CONCLUSION 

This pétition for a rehearing and suggestion that the 
Shearing be en banc should be granted. 

Respectfully submitted, 

SAMUEL H. SLOAN 

Bronx, N.Y. 

Dated» Nov. 29, 1976 





SLOAN 


STATE OF NEW YORK ) 

: SS. 

COUNTY OF RICHMOND ) 


ROBERT BAILEY, belng duly sworn, déposés and says, that d *P? n * l ' t ,s 
not a party to the action, Is over 18 years of âge and résides at 286 Richmond 
Avenue, Staten I si and, N. Y. 10302. That on the 2 day of Dec. 

1976 déponent served the wlthln Pétition upon 

General Counsel, Securities & Exhhange Commission 
Att. Frederick B. Woode, Esq. 


attorney(s) for 

Respondent 


In thls action, at 

Washington, D.C. 20549 


the address(es) deslgnated by sald attorney(s) for that purpose by deposîtlng 
3 copies of same enclosed In a postpald properly addressed wrapper, în an 
official deposltory under the exclusive care and custody of the United States 



Qualifïed In Richmond County 
Commission Expires March 30, 1978 





